
 

 

Work Product and the Attorney’s Selection Process: Spoon-feeding the opposition 
or Preserving the Adversary System? 

by Paul D. Breitner 

 
Litigating similar cases with similar issues over many years can often transform the “art of discovery” into 
formulaic or rote methods of propounding, questioning, and searching as well as responding to discovery 
requests. For example, the following interrogatory (in so many words) is almost universally encountered 
(and all too often accepted) in all forms of litigation: “List each and every document, memorandum or 
correspondence of any kind that supports the allegations set forth in Count II of your Counterclaim.” 
 
The same language is also commonly contained within a typical request for production: “Produce each and 
every document, memorandum or correspondence of any kind that supports the allegations set forth in 
Count II of your Counterclaim.” 

Or the omnibus question at a deposition: “Please tell me all of the facts which you contend support the 12th 
Affirmative Defense to this Complaint.” More often than not practitioners encounter such interrogatories, 
requests, and/or questions and unhesitatingly fall into spending their time culling records and documents 
as best they can to respond adequately and in good faith to the discovery request being made. In doing so 
without objection, however, are we being too generous? Are we giving up our work product? This article 
explores this very issue, particularly in light of the Florida Supreme Court’s recent decision in Northup v. 
Herbert W. Acken, M.D., P.A., 865 So. 2d 1267 (Fla. 2004), which appears to somewhat alter the playing 
field as well as the rules of engagement.  

The work product doctrine, now memorialized in both the Federal Rules of Civil Procedure and Florida 
Rules of Civil Procedure, has its foundation in the U.S. Supreme Court’s decision in Hickman v. Taylor, 329 
U.S. 495 (1947).  

Liberal Discovery Versus Need for Production 

With the codification of liberal discovery by the adoption of the Federal Rules of Civil Procedure in 1937 
came the need to protect materials prepared by attorneys in anticipation of litigation or trial. If an opponent 
were permitted to discover and gain access to these attorney-generated materials, the public policy 
underlying our adversary system could very well be compromised. Commenting on those federal rules, the 
district court in McCarthy v. Palmer, 29 F. Supp. 585 (F.D.N.Y. 1939),1 stated: 
While the Rules of Civil Procedure were designed to permit liberal examination and discovery, they were 
not intended to be made the vehicle through which one litigant could make use of his opponent’s 
preparation of his case. To use them in such manner would penalize the diligent and place a premium on 
laziness.  

The Hickman Court underscored the need for protection of “work product,” but, more importantly, and 
perhaps for the first time, extended the doctrine to unwarranted inquiries into the files and mental 
impressions, and hence opinions, of an attorney, dealing in that case with a discovery request for 



information and memoranda summarizing oral interviews of witnesses, i.e., the attorney’s recollection of 
what certain witnesses said in conversations the attorney had had with them. The Supreme Court 
concluded that if such discovery were to be permitted, “[a]n attorney’s thoughts, heretofore inviolate, would 
not be his own. Inefficiency, unfairness and sharp practices would inevitably develop in the giving of legal 
advice and in the preparation of cases for trial. The effect in the legal profession would be demoralizing. 
And the interests of the clients and the cause of justice would be poorly served.”2 Moreover, the Hickman 
Court clearly explained that “immunity from discovery was necessary to preserve the privacy of an 
attorney’s preparation and ensure the proper functioning of the adversarial system,” and that “proper 
preparation of a client’s case demands that he assemble information, sift what he considers to be the 
relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue and 
needless interference.”3  

Federal Rule 26(b)(3) and the Federal Courts 

Traditionally, for the “work product” privilege to apply, the documents requested must have been generated 
in anticipation of litigation and not simply in the ordinary course of business. Federal Rule 26(b)(3), under 
very limited circumstances, does, however, allow discovery of nonprivileged documents, which have been 
prepared in anticipation of litigation, relating to a party’s claim or defense, if the requesting party can show 
1) substantial need in the preparation of the requesting party’s case, and 2) undue hardship in 
independently obtaining the substantial equivalent of the materials by other means. However, the last 
sentence of the subsection states that in ordering the discovery of such materials when the required 
showing has been made, the court shall “protect against disclosure of the mental impressions, conclusions, 
opinions, or legal theories of an attorney.” This obviously applies to file memoranda, case analyses, written 
strategies, etc. Thus, Rule 26(b)(3) recognizes the distinction between “ordinary” and “opinion” work 
product first articulated in Hickman. 

But what about documents not prepared in anticipation of trial but generated in the ordinary course of 
business, otherwise admissible and nonprivileged as single units, the “assembly,” “culling,” and “choice” of 
which can only be said to occur as a result of an attorney’s thought processes? Is not the requesting party 
in such instance, by placing the burden on an adversary’s attorney to assemble and produce “each and 
every document in support of Count II” utilizing (if not invading) opposing counsel’s thought processes and 
legal theories? Should not the requesting party’s counsel be required to, by personal skill, knowledge, and 
reasoning, request the production of documents within general and specific categories, and, upon receipt 
and review of same, use his or her own thought processes to determine whether they constitute support for 
Count II? 

Federal jurisprudence since Hickman has repeatedly applied and expanded the work product doctrine. 
Numerous cases stand for the proposition that in selecting and ordering a few documents out of thousands 
counsel could not help but reveal important aspects of his or her understanding of the case, and that in a 
case involving extensive document discovery the process of selection and distillation is more critical than 
pure legal research.4 The imperative has been to protect not only the privacy of an attorney’s thought 
process, but to ensure that each side relies on its own wit in preparing their respective cases.5 It has 
generally been held that “counsel’s ordering of the ‘facts’ (regardless of whether the facts are just 
nonprivileged facts and documents), referring to the prospective proofs, organizing, aligning, and 
marshaling empirical data with the view to combative employment, is the hallmark of the adversary 
system.”6  
 
In Sporck v. Peil, 759 F.2d 312 (3d Cir. 1985), the Third Circuit Court of Appeals dealt with the issue 
involving a lawyer’s preparation of a client for deposition by having prepared for the client a folder or binder 
of a quantity of documents produced in discovery which the lawyer felt was relevant both to the allegations 
in the case and the possible legal defenses. At deposition, the examining lawyer asked the deponent to 
identify and describe any documents that were reviewed in preparation for the deposition. It was conceded 
that all such documents in the deposition binder were previously produced and not of themselves 
privileged, but that the select grouping of the documents was attorney work product protected from 
discovery under Fed. R. Civ. P. 26(b)(3). The trial judge ordered the discovery on the basis that the 
documents were not “opinion” work product entitled to absolute protection per Hickman. The Third Circuit 



reversed, holding, inter alia, that the work product doctrine here could properly be employed to prevent an 
identification of documents reviewed by a witness for his deposition. While the strong dissent argued this 
was an impermissible expansion of the work product doctrine at the expense of legitimate discovery, the 
majority pointed out that the examining counsel could have avoided the conflict by “elicit[ing] specific 
testimony from [deponent], and then question[ing] [deponent] as to which, if any, documents informed that 
testimony.” 759 F.2d at 318. In this way, the work product which they seek to protect—“counsel’s opinion of 
the strength and weakness of the case as represented by the group identification of documents selected by 
counsel—would not have been implicated.” Id. at 318. Moreover, the court urged, the examining counsel 
would have received only those documents relevant to substantive areas which through his or her own 
work product and preparation counsel “was incisive enough to recognize and question [deponent] on.” Id. 
at 318.7  

Attorney’s Selection Process and Work Product Protection in Florida’s Courts 
Our work product privilege is derived primarily from Fla. R. Civ. P. 1.280(b)(3), which provides in part:  

Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain 
discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and 
prepared in anticipation of litigation or for trial by or for another party or by or for that party’s representative, 
including that party’s attorney, . . . . only upon a showing that the party seeking discovery has need of the 
materials in the preparation of the case and is unable without undue hardship to obtain the substantial 
equivalent of the materials by other means. In ordering discovery of the materials when the required 
showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative of a party concerning the litigation.  

With minor variations, the rule largely follows the federal rule and decisions of the federal courts are 
generally looked to for guidance. 

The issue of how and to what extent the work product doctrine would extend to the “attorney’s selection 
process” in Florida was first addressed by the Third District Court of Appeal in the case of Smith v. Florida 
Power & Light Company, 632 So. 2d 696 (Fla. 3d DCA 1994). The facts in Smith were relatively 
straightforward. Specifically, FPL learned in the course of a deposition that [Smith’s] attorney had come to 
possess—from sources other than FPL—certain FPL-generated business documents. Being unaware of 
which documents were in Smith’s possession, FPL propounded a request for production to Smith seeking 
“[a]ll other documents of Defendant Florida Power & Light Company in your possession and not produced 
by Defendant, Florida Power & Light in this cause.” Id. at 697. Smith objected on the basis of work product, 
arguing that “the very grouping of those FPL documents, which had been collected outside of the discovery 
process, would reveal his attorney’s mental impressions.” Id. at 697. After the trial court ordered the 
documents produced, Smith sought a writ of certiorari from the Third District. The court granted certiorari 
and quashed the decision below. In reaching its conclusion, the court clearly defined the issue before it as 
follows: “[W]hether an attorney’s selection of documents which by themselves would not be cloaked with 
the work product privilege renders that group of documents, as a discrete unit, immune from discovery.” 
(Emphasis in original.) Id. at 697. 

Turning to federal jurisprudence for guidance,8 the Third District concluded that the attorney’s selection of 
documents in question fell within the almost completely protected category of opinion work product, and 
that the attorney’s selection of documents in this instance was in fact immune from discovery. The court 
further added that “[a]n in camera review of the documents requested would be futile—it is not what the 
documents themselves say which is contended to be work product but counsel’s selection thereof.” Id. at 
699. The Smith court relied principally upon Hickman, but also cited the 1970 Florida Supreme Court case 
of Surf Drugs v. Vermette, 236 So. 2d 108 (Fla. 1970), standing for the proposition that although “[w]hat 
constitutes ‘work product’ is incapable of concise definition adequate for all occasions, an attorney’s 
evaluation of the relative importance of evidence falls squarely within the parameters of privilege.”9 In 
Smith, the group of documents sought would indeed reveal the attorney’s assessment of the relative 
importance of not only each of those documents, but also their significance as a collection. They were, 
after all, a grouping of documents which was the end result of counsel’s selection process. The attorney’s 
strategy in gathering only these and choosing them from a possible infinite universe of corporate 



documents would be instantly revealed to Florida Power & Light upon plaintiff’s production of the collection. 
Production would, therefore, focus on the producing lawyer’s discriminating eye and would lay bare 
protected thought processes. 

The Smith doctrine has interestingly been applied to the criminal context. In State v. Williams, 678 So. 2d 
1356 (Fla. 3d DCA 1996), although the prosecution was under an obligation to disclose to the defendant 
and make available for copying a large volume of legally seized documents, it was held protected from 
having to list those documents it intended to use at trial. The Third District Court of Appeal, citing Smith, 
held that such disclosure would serve to highlight the thought processes and legal analysis of the 
prosecutor.10 
 
The issue of protecting an attorney’s selection process went largely untouched by the appellate courts post 
Smith, until the decision rendered by the Fourth District Court of Appeal in the case of Gardner v. Manor 
Care of Boca Raton, Inc., 831 So. 2d 676 (Fla. 4th DCA 2002). The decision appears to take a step 
backward and away from Smith.  

From a factual standpoint, Gardner involved an action for damages brought by Bette Gardner, as personal 
representative (Gardner), against Manor Care of Boca Raton, Inc. (Manor Care), for alleged nursing home 
neglect and abuse. Manor Care subsequently served interrogatories on Gardner, two of which were 
specifically alleged to violate the attorney work product doctrine. Manor Care first asked: “Does the Plaintiff 
contend that the AHCA surveys conducted at Manor Care of Boca Raton are relevant to any of the issues 
to be decided in this case? If so, please list the particular AHCA survey which the Plaintiff contends is 
relevant, and the manner in which the Plaintiff contends that the same has relevance.” Id. at 677–78. The 
next question was: “Does the Plaintiff contend that the personnel files of Manor Care of Boca Raton 
employees, which were produced in discovery, are relevant to the issues to be determined by this Court at 
the time of trial? If so, list the documents from the various personnel files that were produced which the 
Plaintiff contends are relevant to the issues to be decided by this Court, [sic] the basis for these 
documents’ relevance.” Id. at 678.  

Gardner objected, arguing the applicability of the work product privilege, “because they seek disclosure of 
Gardner’s counsel’s selection, compilation and evaluation of the documents, thereby revealing counsel’s 
mental impressions and strategy.” Id. at 677. Manor Care moved to compel answers to the interrogatories, 
arguing that an answer should be required, “in order that Manor Care will know precisely which issues are 
to be litigated at trial, may depose or call any witnesses in relation thereto, and may otherwise defend 
against the documents at trial.” Id. at 677. The trial court granted the motion to compel, and Gardner 
petitioned for writ of certiorari. Although the Fourth District Court recognized that a writ of certiorari is 
appropriate in response to a trial court order directing the disclosure of work product information, it denied 
the petition in this case. 

The court concluded that although Gardner may have established the irreparable harm necessary to obtain 
the requested writ, the trial court’s order did not depart from the essential requirements of law.11 In reaching 
its conclusion, the court attempted to distinguish the Third District’s decision in Smith, reasoning that while 
the order  

requires petitioner’s counsel to “cull” through various surveys and personnel files to determine which ones 
are relevant, and this grouping may indicate counsel’s strategy[;] unlike Smith, this case involves a finite 
number of documents, of which respondent already has knowledge (having produced them). Requiring 
disclosure of these documents thought by petitioner’s counsel to be relevant has no more effect than a 
standard pretrial order requiring a party to list relevant documents to be used during trial. Id. at 678.  

Certainly the notion of irreparable harm would be diminished if the documents, or “the fruits of the 
screening [of documents] would soon be revealed in any event” (by pretrial exhibit list).12  
 
In his dissenting opinion, Judge Stevenson specifically concluded that “[w]hile the facts in Smith are 
distinguishable in certain respects, the legal rationale of Smith is applicable to the instant case.” Id. at 678. 
Specifically, the order in question “requires Gardner’s counsel to ‘cull’ through the various surveys and 
personnel files and reveal which ones, in counsel’s opinion, are relevant and ‘the manner’ in which they are 



so.” Id. at 678. Recognizing that “‘Opinions’ and ‘judgment calls’ of counsel are considered work product of 
the highest order, and are ‘absolutely, or nearly absolutely’ protected [citations omitted],” Judge Stevenson 
believed that Manor Care’s attempt to “learn, by interrogatory request, ‘the manner in which’ Gardner might 
contend that those documents, which Manor Care produced, are relevant to certain issues in the case,” ran 
afoul of the work product doctrine. Id. at 679. While Judge Stevenson believed that “Manor Care is entitled 
to know which documents might, and will, be used at trial,” in this case Manor Care was impermissibly 
seeking “the actual legal strategy of Gardner.” Id. at 679. Accordingly, Judge Stevenson would have 
quashed the trial court’s order “to the extent that it requires Gardner to reveal ‘the manner in which’ 
petitioner contends that the documents referenced in the interrogatory requests have relevance.” Id. at 
679. 

If we are to criticize the Gardner court in its distinction borne of the fact that the discovery request was for a 
finite, as opposed to an infinite, or voluminous, host of records, it indeed relies on a false premise. It 
ignores that the courts have traditionally focused on the selection process itself, not on whether the 
selection process implicates a request of a finite or infinite number of documents. In truth, the usual 
request will never be for an “infinite” number of documents. It will always be finite. To request an attorney 
to provide information of which 10 of the 20 available documents he or she believes are relevant is no 
different than requesting an attorney to identify which of the 20,000 available documents is relevant. While 
the latter may involve more of a burden than the former, the test in dealing with a work product question is 
not a quantitative test, but a qualitative one. To require the providing of such information is essentially 
calling for one attorney to prepare the other side’s case.  

In the subsequent case of Acken, M.D., P.A. v. Northup, 827 So. 2d 1070 (Fla. 2d DCA 2002), the Second 
District was confronted with addressing the attorney selection process issue in light of the seemingly 
conflicting decisions of Gardner and Smith. Acken involved a medical malpractice action filed by Northup 
against Dr. Acken, alleging that Dr. Acken had failed to diagnose a cancer tumor, resulting in Northup’s 
death. Ultimately, Northup served a witness and exhibit list, disclosing, among other witnesses, Dr. Michael 
Dillon as Northup’s expert. Subsequently, Northup served a request for production, “requesting copies of 
any and all depositions of Dr. Dillon that were in the custody and control of defense counsel.” Id. at 1071. 
Following Dr. Acken’s objecting on the basis of the work product doctrine and Northup’s filing of a motion to 
compel production, the trial court ordered “Dr. Acken to produce any depositions or other statements of Dr. 
Dillon in the possession of defense counsel.” Id. at 1071. Dr. Acken sought a writ of certiorari from the 
Second District Court of Appeal, contending that “he had done research to try to locate prior depositions of 
Dr. Dillon that could be used for impeachment purposes,” and that “revealing the depositions of Dr. Dillon, 
which he has gathered, would violate the work product privilege because those documents were selected 
and compiled based on counsel’s mental impressions of which issues will be most important at trial.” 
(Footnote omitted.) Id. at 1071. The district court agreed with Dr. Acken, concluding that the trial court 
departed from the essential requirements of the law by compelling the production. 

In reaching its conclusion, the Second District analyzed both the Smith and Gardner decisions. While the 
court recognized that “[t]he facts of the case at bar may be closer to those in Gardner than those in Smith 
because there must be a ‘finite’ number of depositions that Dr. Dillon has given in prior cases,” id. at 1072, 
the Second District adopted the rationale in Smith. Applying that rationale, the court “conclude[d] that the 
group of Dr. Dillon’s prior depositions that Dr. Acken’s counsel has collected to impeach Dr. Dillon is 
attorney work product, which is not subject to disclosure.” Id. at 1072. To the extent that Gardner dictated a 
contrary result, the court certified conflict. 

The conflict was not addressed by the Florida Supreme Court until the Acken case made its way up the 
chain. In Northup v. Herbert W. Acken, M.D. P.A., 865 So. 2d 1267 (Fla. 2004), the Supreme Court 
considered the Second District’s conclusion that a discrete set of [Dr. Dillon’s] previous depositions 
gathered by counsel for purposes of impeachment was protected work product. The court held that the 
deposition transcripts, to the extent they were intended or expected for use at trial, were not protected by 
the work product privilege. In reaching its conclusion, the court appears to have engaged in a balancing act 
between the liberal dictates of Surf Drugs, Inc. v. Vermette, 236 So. 2d 108 (Fla. 1970) (in which the state’s 
high court declared that the Rules of Civil Procedure were intended to prevent the use of surprise, tricking, 
bluff, and legal gymnastics), while preserving the Hickman and Smith type protections of counsel mental 



impressions and processes. Although the Northup court reiterated its 1980 decision in Dodson v. Persell, 
390 So. 2d 704, 707 (Fla. 1980),13 stating that “[a]ny work product privilege that existed . . . ceases once 
the materials or testimony are intended for trial use” [emphasis added] [citation omitted], the court later in 
the Northup opinion suggests that “litigants must make a simple and discrete decision prior to the entry of a 
pre-trial case management order” as to whether the evidence gathered and collected is to be used at trial. 
(Emphasis added.)14 

The high court appears to be suggesting that once a case management order (presumably requiring the 
disclosure of exhibits intended to be used at trial) goes into effect, the rules of discovery and work product 
change. While impliedly endorsing a more expansive work product privilege in the pre-trial, investigative 
phase(s) of litigation, the suggestion appears to be that the compulsion to identify and reveal becomes 
stronger closer to trial. 

While questions remain as to whether the Supreme Court’s decision in Northup eviscerates the previously 
enunciated view that work product is inviolate, at least with respect to impeachment evidence, purists 
should take heart of the fact that the court left intact and expressly approved the reasoning and result of 
Smith, while expressly disapproving the “broad sweep” of the Fourth District Court of Appeal’s decision in 
Gardner, 865 So. 2d at 1272.15 The court opined that the Fourth District Court of Appeal’s approval in 
Gardner of an order requiring counsel to “cull” through various surveys and personnel files to determine 
which ones are relevant,” an action which the district court admitted “may indicate counsel’s strategy,” went 
entirely too far. 865 So. 2d at 1271.  

Conclusion: Culling Is the Culprit 

The body of case law dealing with “fact” work product, otherwise discoverable under the limited conditions 
set out in Fed. R. Civ. P. 26(b)(3), and “opinion” work product, which is “absolutely, or nearly absolutely, 
privileged,” hinges with few exceptions on an analysis of whether counsel is called upon to “gather” or to 
“cull.” 
 
For purpose of this analysis, we cannot confuse “culling” with “gathering.” The “gathering” process involves 
selecting documents which simply fit within a requested category of documents, where the request came 
(presumably) from the independent effort of counsel making the request. To ask what is relevant, however, 
requires more than gathering and categorizing, it requires analyzing and assessing, based upon a theory of 
the case. The former is completely proper; the latter lies at the heart of the adversary system and falls 
squarely within the highly protected category of opinion work product. Whether the courts of Florida will 
follow the well worn evolutionary path of Hickman and Sporck, or break off distinctions, as in Gardner, 
based on assessments as to the relative burden(s) of discovery, remains to be seen. The one thread 
(Sporck, Smith) would appear to “enhance the quality of professionalism within the legal community by 
preventing one attorney from benefiting from the work, time and effort invested by the adversary’s 
attorney.”16 The other (Gardner) would severely diminish the quantum of energy and incisiveness 
necessary for the requesting or examining attorney to elicit testimony and documentation supporting the 
position held, and making independent judgments therefrom. As Justice Jackson stated in his concurring 
opinion in Hickman, “Discovery was hardly intended to enable a learned profession to perform its functions 
without wits or on wits borrowed from the adversary.”17  
 
1 See also Lipson, Art of Advocacy Series: Documentary Evidence §6.05 (Matthew Bender 2002) for a 
discussion of just how much “attorney ignorance” a court will allow in any given situation. “[I]t is patently 
unfair, if not absurd, to assume that the discovering party should be able to identify all of the opposing 
party’s documents by date, chapter, and verse. The term ‘discovery’ implies something less than a total 
working knowledge of the opposing party’s affairs and record keeping procedures. Therefore, some 
educated guesswork must always be involved.” Id. 
2 Hickman, 329 U.S. at 511. 
3 Id. at 510. 
4 See Shelton v. American Motors Corp., 805 F.2d 1323 (8th Cir. 1986), citing James Julian, Inc. v. 
Raytheon Co., 93 F.R.D. 138, 144 (D. Del. 1982). Cf. San Juan Dupont Plaza Hotel Fire Litigation, 859 2d 
1007 (1st Cir. 1988) (noting that if material will come to light during a civil trial, it is not entitled to the 



heightened protection of opinion work product because the attorney does not have a justifiable expectation 
that the mutual impressions revealed by the materials will remain private). 
5 See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 401 (1981). In American National Red Cross v. 
Travelers Indemnity Co. of Rhode Island, 896 F. Supp. 8 (D.D.C. 1995), the deposition question, “Tell all 
the facts which Travelers contends supports its 12th Affirmative Defense to the Complaint” was held 
impermissible. 
6 Berkey Photo, Inc. v. Eastman Kodak Co., 74 F.R.D. 613 (S.D.N.Y. 1977). 
7 Similarly, in Shelton v. American Motors Corp., 805 F.2d 1323 (8th Cir. Ark. 1986), the court protected a 
lawyer (in-house counsel) from having to even acknowledge in his deposition the mere existence or 
nonexistence of certain corporate documents on the reasoning that the answer to the question would entail 
information which the lawyer would have gained through her investigation of the case. The court held that 
since the lawyer engaged in a selection process of compiling documents from among voluminous files in 
preparation for litigation, the mere acknowledgment of the existence of those documents would reverse 
counsel’s mental impressions. 
8 The Smith court recognized that since the Florida Rules of Civil Procedure were patterned after the 
Federal Rules of Civil Procedure, seeking guidance from federal decisions which had touched on the issue 
was appropriate. See also Cotton States Mutual Insurance Co. v. Tuttle Reef Assoc., 444 So. 2d 595 (Fla 
4th D.C.A. 1984), looking to federal case law for guidance. 
9 Smith v. Florida Power & Light Co., 632 So. 2d 696 (Fla. 3d D.C.A. 1994); see also Charles Ehrhardt, 
Florida Evidence §502.9 (1993 ed.) 
10 Id. See State v. Rabin, 495 So. 2d 257 (Fla. 3d D.C.A. 1986) (discussing fact/work product versus 
“opinion” work product); Fla. R. Crim. P. 3.220(g). 
11 Gardner, 831 So. 2d at 677. The standard for obtaining a writ of certiorari is that the order being reviewed 
must depart from the essential requirements of law, causing irreparable harm from which there is no 
adequate remedy on appeal. 
12 See Bohannon v. Honda Motor Co. Ltd., 127 F.R.D. 536 (D. Kan. 1989), for a supporting view. 
13 Also see Binger v. King Pest Control, 401 So. 2d 1310 (Fla. 1981). 
14 Northup, 865 So. 2d at 1270. 
15 See Rabin, 495 So. 2d 257, 262. 
16 Savoy v. Richard A. Carrier Trucking, 178 F.R.D. 346 (D. Mass 1998); U.S. v. Nobles, 422 U.S. 225, 238 
n.11 (1975) (“As the Court recognized in Hickman v. Taylor, 329 U.S. at 508, the work-product doctrine is 
distinct from and broader than the attorney-client privilege.”). 
17 Hickman, 329 U.S. 495, 516 (1947) (Jackson, J. dissenting). 
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