
 
Volume 79, No. 10  

The Wild and Wooly World of Inference and Presumptions — When Silence 
Is Deafening  
 
 
The term “record” refers to the official report of the proceedings in a case, including the filed 
papers, a verbatim transcript of the trial or hearing (if any), and tangible exhibits.

1 
As a practical 

matter, however, these things are not all that belong in a record. Leaving aside a criminal 
defendant’s Fifth Amendment right against self-incrimination,

2 
a party is expected to come 

forward with evidence under his or her control. In fact, the law sometimes provides consequences 
for the failure to produce evidence.

3 
These consequences are typically in the nature of adverse 

inferences or presumptions resulting in the shifting of the burden of proof. 
 
This article will discuss those inferences and presumptions that arise in situations where a party 
that can provide information on a subject fails to do so. It will also discuss inferences and 
presumptions that arise in situations where physical evidence that should have been created or 
maintained is unavailable. While a cursory discussion of sanctions for spoliation of evidence will 
also follow, the general focus of the article will be on adverse inferences and presumptions in the 
context of civil proceedings. Criminal cases are outside the scope of discussion.  

Definitions 
There is an important distinction between an inference and a presumption. An inference is “a 
permissible deduction which the jury may reject or accord such probative value as it desires, and 
is descriptive of the factual conclusion that the jury may draw from sufficient circumstantial 
evidence.”4 

In Busbee v. Quarrier, 172 So. 2d 17, 22-23 (Fla. 1st DCA 1965), the court noted that 
the word “inference” has a two-fold use. First, it describes that which the law reaches without 
direct proof from an admitted antecedent fact. Second, it refers to the factual conclusion which a 
trier of fact may draw from sufficient circumstantial evidence. Black’s Law Dictionary defines an 
“adverse inference” as being a “detrimental conclusion drawn by the fact-finder from a party’s 
failure to produce evidence that is within the party’s control.”5

 It has been said that an inference 
will support a jury verdict, but not a directed verdict.

6 Florida’s evidence code, F.S. §90.301(3), 
provides that “nothing in the chapter will prevent the drawing of an inference that is appropriate.”  
 
The evidence code addresses presumptions in greater detail. F.S. §90.301(1) defines a 
presumption as “an assumption of fact which the law makes from the existence of another fact or 
group of facts found or otherwise established.” There are two types of presumptions: rebuttable 
and conclusive.

7
 Under F.S. §90.301(2), all presumptions are rebuttable unless they are explicitly 

made conclusive under the law from which they arise.  
 
A presumption of law is a preliminary rule of law which may be made to disappear in the face of 
rebuttal evidence, but in the absence of such rebuttal evidence, compels a favorable ruling for the 
party relying thereupon. Presumptions serve, at least initially, to relieve a party from the burden of 
establishing the existence of basic facts which give rise to the presumption.

8 
In other words, it 

shifts the burden of going forward in a case, but not the burden of proof.
9
 F.S. §90.302 classifies 

rebuttable presumptions as either requiring an assumption of the existence of a fact, or requiring 
an assumption of the nonexistence of a fact.  



Under F.S. §90.304, all presumptions not defined in §90.303 are presumptions that affect the 
burden of proof. F.S. §90.303 provides that “[i]n a civil action or proceeding, unless otherwise 
provided by statute, a presumption established primarily to facilitate the determination of the 
particular action in which the presumption is applied . . . is a presumption affecting the burden of 
producing evidence.”  

Failure to Offer Testimony 

May a party be subjected to an adverse inference due to the failure to produce a witness? If an 
adverse inference is permitted, it usually results from the failure to produce a witness under a 
party’s control, although there is also ample authority for drawing adverse inferences from failure 
to produce physical evidence within a party’s control as well. Other jurisdictions refer to this as 
the “adverse inference rule.”10 

 
 
There is no requirement that a plaintiff must appear in court to testify in support of his or her 
action.

11 
Although the trier of fact is not required to find against a plaintiff who fails to testify, it 

may draw an adverse inference from the plaintiff’s failure to appear.12 
The court in Geiger v. 

Mather of Lakeland, Inc., 217 So. 2d 897, 898 (Fla. 4th DCA 1968), provided the following 
guidance:  

It is a general rule that the failure of a party to appear or testify as to material facts within his 
knowledge creates an inference that he refrained from appearing or testifying because the truth, if 
made to appear, would not aid his contention . . . . The unfavorable inference which may be 
drawn from the failure of a party to testify is not warranted when there has been a sufficient 
explanation for such absence or failure to testify.  

In addition, courts have taken the concept of an adverse inference one step further. An adverse 
inference also may be drawn when a party fails to call a witness peculiarly under that party’s 
power to produce and the witness’s testimony would elucidate the transaction at issue.13 

As 
stated by the court in Tri-State Systems, Inc. v. Department of Transportation, 500 So. 2d 212, 
215 (Fla. 1st DCA 1986), “the failure of a party to present the testimony of a person within his 
control who has knowledge of the fact at issue justifies an inference adverse to that party.” If the 
witness is equally available to both parties, however, then no adverse inference will lie.

14 
Further, 

there should be no adverse inference if the witness’s testimony would have been merely 
cumulative or corroborative.

15 

There is little dispute that a trial court may draw an adverse inference against a party who invokes 
his Fifth Amendment right against self-incrimination in a civil proceeding.

16 
Indeed, a jury also 

may be permitted to draw an adverse inference in such a situation, even if the Fifth Amendment 
privilege was claimed during a deposition.

17
  

Valcin Presumptions and Related Issues  

What inferences or presumptions are allowable where physical evidence is missing or otherwise 
not produced? The leading case is Valcin v. Public Health Trust of Dade County, 473 So. 2d 1297 
(Fla. 3d DCA 1984), approved in part, quashed in part, 507 So. 2d 596 (Fla. 1987). There, a 
patient brought a medical malpractice action against a hospital. The patient’s file failed to contain 
an operative note of the surgeon recording certain matters pertaining to the operation. This 
hindered the plaintiff’s ability to prosecute his case. The Third District found a statutory duty to 
keep such records and held that “where evidence peculiarly within the knowledge of the 
adversary is, as here, not made available to the party who has the burden of proof, other rules 
must be fashioned.”18 

The court created three rules for the case: First, if the hospital failed to 
produce the records, a preliminary burden was placed upon the hospital to prove by a 
preponderance of evidence that “the records are not missing due to an intentional or deliberate 
act or omission.”19 

Second, even if this burden was met, there would still be a presumption, 
rebuttable by a preponderance of the evidence, that the surgical procedure was negligently 
performed. Third, if the hospital failed to meet its preliminary burden, a conclusive irrebuttable 



presumption of liability would be created, and judgment as to liability would be entered in favor of 
the patient.

20  

On appeal, the Supreme Court struck down the conclusive, irrebuttable presumption set forth in 
the third alternative. It did, however, approve adoption of the rebuttable presumption with some 
clarification. Upon remand, the party seeking to invoke the presumption had to establish to the 
satisfaction of the court that the absence of records hindered his ability to establish a prima facie 
case. If this is established, then the nonproducing party would bear the burden of proof under 
F.S. §90.302(2) to establish nonliability.

21 The court cautioned that “[t]he presumption, shifting the 
burden of producing the evidence, is given life only to equalize the parties’ respective positions in 
regard to the evidence and to allow the plaintiff to proceed.”22 

It stated that shifting of the burden 
of proof ensured that the issue of negligence would go to the jury, and that this would serve to 
implement public policy that adequate operative notes be kept.

23 
This presumption has since 

been referred to in Florida as a “Valcin presumption.” 

In Federal Insurance Company v. Allister Manufacturing Company, 622 So. 2d 1348 (Fla. 4th 
DCA 1993), the Fourth District, citing Valcin and Mercer v. Raine, 443 So. 2d 944 (Fla. 1983), 
noted cases involving the inadvertent loss or intentional destruction of evidence are essentially 
discovery violations involving application of Fla. R. Civ. P. 1.380. The court observed the 
standard of review applied to decisions of the trial court is abuse of discretion.

24 
In Alman, Inc. v. 

Detroit Diesel Corp., 651 So. 2d 701, 703 (Fla. 4th DCA 1995), citing Valcin, the court noted that 
the destruction or unexplained absence of crucial evidence may result in the shifting of the 
burden of proof, and the jury may be instructed on the unexplained disappearance of evidence.  
 
Several cases discuss both Valcin presumptions and adverse inferences. In Martino v. Wal-Mart 
Stores, Inc., 835 So. 2d 1251 (Fla. 4th DCA 2003), a department store patron sued for injuries 
sustained in a slip and fall due to a faulty shopping cart. The store videotape and the shopping 
cart at issue could not be produced by the defendant. The plaintiff requested a Valcin 
presumption instruction to the jury. The trial court denied this request and further ruled that no 
adverse inferences would be drawn from the absence of the physical evidence. In doing so, the 
trial court directed a verdict in favor of the defendant. On appeal, the Fourth District noted that a 
Valcin presumption was inappropriate because the store was under no legal duty to preserve the 
evidence, and distinguished Valcin as a case where the health care provider failed to maintain 
required medical records. The district court did, however, rule that an adverse inference could be 
drawn, even without a legal duty to preserve the evidence. Accordingly, the directed verdict was 
reversed and a new trial was ordered.

25  

A contrary ruling was reached in Jordan ex rel. v. Masters, 821 So. 2d 342, 345-48 (Fla. 4th DCA 
2002). A church, its deacon, and reverend were sued in a multiple count action alleging battery, 
false imprisonment, and other causes of action. The alleged victim recanted his allegations, and 
his recantation was recorded on an audiotape that was played for the jury. There was a question 
as to whether the recantation was videotaped as well, but no video was ever produced. The trial 
court, under the authority of Valcin, and over defense objection, instructed the jury that “where a 
party fails to produce evidence within his control, an adverse inference may be drawn that the 
withheld evidence would be unfavorable to the party failing to produce it.”26

 On appeal, the district 
court reversed, stating that “we have found no case approving an instruction for an adverse 
inference to be drawn from the failure to produce evidence.”  

 
 
In Palmas Y Bambu v. E.I. Dupont de Nemours & Co., Inc., 881 So. 2d 565, 582 (Fla. 3d DCA 
2004), the Third District reversed a trial court’s decision to give an adverse inference instruction 
to the jury. The Palmus court, citing Martino and Jordan, noted that adverse inference charges to 
the jury are inappropriate in the case of a failure to produce evidence. Rather, the court stated 
that inferences are more properly referred to in closing arguments.  



A different result was reached in American Hospitality Management Company of Minnesota v. 
Hettiger, 904 So. 2d 547 (Fla. 4th DCA June 1, 2005). In Hettiger, a repairman sued a hotel 
operator for injuries sustained from a fall off of an allegedly defective ladder. The defendant 
destroyed the ladder on the day of the accident. At the request of the plaintiff, the court instructed 
the jury that the ladder was to be presumed defective, that it presumably caused the fall, and that 
there was a rebuttable presumption of negligence. On appeal, the Fourth District reversed. It 
distinguished Valcin as a case where the law imposed a duty upon the defendant to retain the 
missing medical records.

27 
The district court, quoting from Palmas, suggested that the trial court 

could provide an instruction to the jury such that if the jury found the ladder was in the 
defendant’s control, if the defendant could have preserved the ladder for the trial, and if the 
missing ladder would have been material in deciding disputed facts, the jury could, but would not 
be required to, infer that the ladder, if produced, would have been unfavorable to the defendant.

28
 

 
New Hampshire Ins. Co. v. Royal Ins. Co, 559 So. 2d 102, 103 (Fla. 4th DCA 1990), goes one 
step further. Following entry of an order compelling responses to discovery requests, the 
defendant filed a response stating the requested information had been destroyed. The trial court 
entered an order striking the defendant’s pleadings for failure to comply with a court order. On 
appeal, the Fourth District reversed. The court cited Valcin in support of the proposition that an 
adverse inference may be drawn if withheld evidence would be favorable to the party failing to 
produce it. It further acknowledged that if a party destroys evidence and the information is so 
essential to the other party’s defense that it cannot proceed, the striking of pleadings may be 
warranted. However, a showing of such prejudice would be required by the party seeking to strike 
the pleadings of his adversary. 

Other cases reject application of a Valcin presumption outright, and do not consider whether to 
apply an adverse inference. In Anesthesiology Critical Care & Pain Management Consultants, 
P.A. v. Kretzer, 802 So. 2d 346, 349 (Fla. 4th DCA 2001), the trial court applied the Valcin 
presumption in a medical malpractice case where the operative and post-operative notes were 
deficient in that they failed to contain information concerning the alleged injury. The district court 
reversed, ruling there was no evidence presented that the defendant failed to keep adequate 
records, and further, that the alleged failure to keep adequate records had no relation to the 
alleged negligent act at issue.

29 
In King v. National Security Fire and Casualty Co., 656 So. 2d 

1335 (Fla. 4th DCA 1995), a plaintiff sued his insurer alleging bad faith failure to settle within 
policy limits. The insurer’s law firm discarded telephone message slips from the insurer. A Valcin 
presumption instruction was given to the jury. On appeal, the district court reversed, ruling that 
the evidence was never under the defendant’s control.30  

Finally, in Rockwell Intern. Corp. v. Menzies, 561 So. 2d 677, 678-81 (Fla. 3d DCA 1990), the 
court was faced with a situation more egregious than presented in Valcin. The plaintiff sued a saw 
manufacturer for injuries resulting from an alleged design defect. After the defendant’s experts 
inspected the saw, two bolts crucial to the case were missing. The trial court granted the plaintiff’s 
motion to strike the defendant’s pleadings, and entered a default on the issue of liability. On 
appeal, the Third District affirmed, noting the trial judge offered to recess the proceedings to 
obtain clarification as to whether the defendant’s comparative negligence could be tried, an offer 
that was rejected. The district court distinguished Valcin, pointing out that Valcin merely involved 
failure to maintain secondary records as opposed to the destruction and loss of primary physical 
evidence.

31  

Lost or Destroyed Physical Evidence 

There is a body of case law addressing presumptions resulting from missing evidence but not 
citing the Supreme Court’s decision in Valcin. In Liddon v. Board of Public Instruction for Jackson 
County, 175 So. 2d 806, 807-08 (Fla. 1937), the court discussed the best evidence rule in effect 
for the case being considered: “The best obtainable evidence should be adduced to prove every 
disputed fact, and a failure to produce it, but an attempt instead to sustain the issue by inferior 



evidence, will authorize the inference that the party does not furnish the best evidence because it 
would tend to defeat, instead of sustaining, the issue on his part.”  

In Gray v. Callahan, 197 So. 2d 396, 400 (Fla. 1940), a landlord brought an unlawful detainer 
action against a “tenant” in possession. At the hearing, the “tenant” failed to introduce the lease 
that purportedly formed the basis of his defense. The court held that this was in the nature of an 
admission that the placing of the lease into evidence would have been of no value to the 
defendant. In Young v. Cobbs, 83 So. 2d 417, 420 (Fla. 1955), a tenant sought damages 
resulting from an eviction prior to expiration of the lease term. It was held that the tenant’s failure 
to offer evidence as to the difference between the agreed rental and the market value of the 
leasehold for the unexpired term necessitated an assumption that he suffered no damages. In 
Hernandez v. Pino, D.D.S., 482 So. 2d 450, 453 (Fla. 3d DCA 1986), a case decided before the 
Supreme Court’s decision in Valcin, the Third District considered a case where X-rays were 
missing in a dental malpractice action. Citing the Third District’s opinion in Valcin and F.S. 
§90.954,32 the court ruled that a burden of proof is placed upon a party in possession who loses 
or destroys crucial evidence to show that the loss or destruction was not made in bad faith.  
 
In Safeguard Management, Inc. v. Pinedo, 865 So. 2d 672, 674 (Fla. 4th DCA 2004), the plaintiff 
was a guest at an apartment complex. After allegedly suffering injuries in a slip and fall, the 
plaintiff sued the apartment complex and alleged causes of action for negligence and spoliation of 
evidence. The spoliation claim was premised on the fact the object allegedly causing the injuries 
was removed following the accident and not preserved. Citing Martino, the district court held an 
independent spoliation claim could not be maintained against a defendant in the underlying cause 
of action. The district court further held the plaintiff may have been entitled to an adverse 
inference or a shift in the burden of proof so as to create a rebuttable presumption.  

Conclusion 
There can be ramifications under certain circumstances for failure to come forward with evidence. 
When a party fails to testify, or fails to produce a witness under his control who can shed light on 
the dispute, an adverse inference may be drawn against that party. However, the party seeking 
the inference should be prepared to show that the missing witness is peculiarly under the party's 
control. The weight of authority provides that the adverse inference is more appropriate for 
closing argument and not a jury instruction.

33 

 
Missing physical evidence creates a more complex issue. The Valcin case contains a set of facts 
which serve to limit the scope of its ruling. Valcin involved a situation where the defendant failed 
to maintain required records. Under the state of facts contained in Valcin, if the missing 
information prevents a party from proving a prima facie case, a rebuttable presumption is 
warranted. The presumption goes to the issue of liability and an instruction can be provided to the 
jury. There is also authority which provides, in certain cases, that the presumption goes to 
whether information was destroyed in bad faith. Still other cases hold that under similar 
circumstances, a mere adverse inference is sufficient. There is also authority which provides that 
an adverse inference may be drawn for a mere failure to produce evidence if it is shown the 
withheld evidence would be favorable to the party failing to produce it. Some cases hold the 
adverse inference should be limited to closing argument while others hold that in certain 
situations, a jury instruction may be appropriate. In each situation, as a condition to imposing a 
presumption or adverse inference, the party seeking application of the inference must make a 
requisite showing of prejudice. Spoliation cases involving destroyed evidence certainly can result 
in an adverse inference, shifting of the burden of proof, or in particularly egregious circumstances, 
striking of pleadings.  

 
 
The above situations contain a common thread. The inference or presumption effectively results 
in the creation of something from nothing. Effectively, the absence of evidence in and of itself 



becomes part of the record in a way which damages the party withholding the evidence. It, 
therefore, is apparent that a party who fails to provide a full and complete record of his version of 
the dispute does so at his or her own peril.  
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